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Re: Matter Undexr Review 4766

Dear Mr. Noble:

-

As counsel for Senator Mitch McConnell, I <
respectfully request that the Commission promptly dismiss
Senator McCeonnell ag a resgpondent from Matter Under Review
4766, Senator McConnell waz notified of his alleged status as
a respondent by the Commission’'s letter of July 2, 1998, from
F. Andrew Turley to Senator Mitch MeConnell. By letter dated
July 24, 1998, the Commisszion extended the time for the
Senator te regpond until August 10, 1398,

Apparently by oversight or design, the Commission
gtaff has added Senator McConnell to MUR No. 4766 as a
Respondent. Senator McConnell should be dismissed from thisg
matter forthwith for any of the following reasons: (i} the
Speech or Debate Clause in Article 1, Section é of the
Constitution of the United States prohibits the Commigsion
from guestioning -- much less sanctioning -- the Segnaror in
connection with legislative activity, including the
legislative discussions alleged in the complaint; (ii} the
igsue advertigements allegedly planned by the tcbacco industry
E are outside the scope of the Federal Election Campalign Act of
F 1971, as amended ("FECA"); (iii} becsuse the Senator is not
l

|
|
|
|
i
|

and will not be a candidate for federal office in 19%8, he has
received no in-kind contribution; because he has not and will
not pay for any of the advertisements at issue, he has made no
in-kind contribution; (iv) the Senator did not engage in
cocrdination regarding the advertisements with any tobacco
company representative or with any campalgn; and (v the
complaint is otherwise deficientc.
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addressing each of these points, we note that
AUlpOrhﬁdL at lssue here have noL_vet run;
is that they are planned "to be run in the
sritical vote® on the ieﬂla‘a ion. ’Nati@nal
Qhacco~Free Kids letter 6/2“’98 at p.1l. Thus,
or claim 1is at beat merely hypothet1Cal; ox at
ffovt to intimidate the industry Respondents out of
ng their First Amendment rights. But even if it wers
)'ﬁe for the Commissicon Lo consider such hypothetical
claims against Senatory McConnell are completely
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| The Speech or Debate Clause Prohibits

= guestioning the Senator with Respect to the
E Legislative Discussion Referred in the
l

|

:

Complaint.

Senator MeConnell i1s mentioned in the complaint for
one and only orne reason: his alleged remarks to Senate
colleagues rpg@ralﬂj legislation pend*ng pbefore the Senate.
That speech is abscolutely privileged under the Speech or

Debate Clause of Thr Constitution: “For any Speech or Debate
in either House, [Senators and Representatives] shall not be
questioned in any other Place." U.5. Const. Art. I,

lt

]

]

|

Section 6, <¢l. 2: Fastland v. United States Serviceman’s
Fund, 421 U.5. 481, 503 (1975%). The Supreme Court has read

| the clause "broadly to eifectuate lts purpocses.” United

| States v. Johnson, 383 U.8. 16%, 187 {1%66}. The Clause

| qppl es to communications that ars "an integral part of the

| deliberative and communicative processes® by which Congressmen

| participate in legislative activicy. Gravel v. United States,

| 408 U.S. 606, 525 {1972).

|

j The immunity aspect of the Clause extends not only

| to speech on the Senate floor but alsc to a Senator’:

| conversations with his Senate colleagues about pending

| legislaticn. See Fastland, 421 U.&. at 583 (privil=sge

| protects commictee subpoenas;; Dos v. McMillian, 412 U.S. 30&,

| 313 (1972) iprivilege prorecis statements in committese

} reperts); Gravel, 408 U.8. at 61?—16 (privilege prut,4LS

i conduct at subcommittee meetings) Accordingly, Senator

i

|

l

I

[

o

McConnell's alleged remarks cannot be the basis for any
sanction by any body (including hi Commissicn) under any law
{including the Federal Election Campaign Act).

H

(‘HrTO -

Moreover, the Spesch or Debate Clause also prohibits
any inguiry by the Commission or anyone else concerning
statements made by Senators, Representatives, and cheilr stalis
in connection with the cons 1derat on of legislation Gravel
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408 U.S. at 616-17. The broad language of the clause,
prohibiting "guestion(ing!" of Ssnators and Representatives
"in any pilace" regarding any "Spsech or Debate in either
Houge" confirms thisg preclusion. See Fastland, 421 U.S8. at
503; Gravel, 408 U.S. at 616. Indeed, the Commission staff’s
decision to seek a response from Senator MocConnell in this MUR
violates the Spsech or Debate Clause.

Gravel is illustrative. Senator Gravel had
improperly raceived copies of the "Pentagon Papers,” a
document classifiied as "Top Secrer Sensitive." As Chairman of
the Subcommittee on Building and Grounds of the Senate Public
Works Committee -- which had nce apparent jurisdiction over the
Pentagon -- Senator Gravel unilaterally convened a meeting the
evening of June 29, 1971, at which he read excerpts from the
papers and placed all 47 volumes in the public record. A
grand jury investigating possible criminal conduct relating to
the release of the documentg subpoenaed Dr. Leonard S.
Rodberg, who had been added to Senator Gravel’s staff on
June 29, 1971, and Senator Gravel moved to guash the
subpoenas. The Court deemed "incontrovertible" Senator
Gravel’s argument that the Speech or Debats clause gave him
immunity from subpoena "for the events that occurred at the

subcommittees mesbting." 406 U.8. at 615-16. Further, the
Court held that the immunity extended to Dr. Rodberg. Id. at
617. The immunity extends to "‘things generally done in a

session of the House by one of its members in relation to the
business before it." Id., (citation omitted). Without
guestion, discussion with other Senators in the Capitol about
the merits cf, the lack of popular support for, and industry
opposition to a bill coming to a vote falls squarely within
the &peech or Debate clause.

Because Senator McConnell’s spe=ch in the Senate
regarding legislation i1s absolutely privileged, and because
Senator McConnell values the separation of powers principle
that underlies the clause, he declines to comment on the
numnerous inaccurate news reports about his discussions with
colleagues regarding the Senate’s vote on a ¢loture petitien
involving tobaczco legislation. Affidavit of Benator Mitch
McConnell, % 6 {(attached as Exhibit A).

2. The Commisgsion Has No Jurisdiction to Regulate
the Issue Advocacy Addressed in the Complaint.

For all its liberties with the facts, the C a
s not contend that the hypothetical future advertisemsn
issue will "expresgly advocate the election or def 0
garly identified federal candidate." More than 20 v B
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judicial precedent make clear that the First Amendment
proscribes any effort by this CCleS&lob oy any other entity
to raegulate the issue advocacy contained in these
advertisements, FEC v. Massachusetts (Citizens for Life, Inc.,

e
&
38, 249 (1385) {applying express advocacy standard
tion on corporate “expenditures"); Buckley v. Valeo,
424 U.8. 4 (197¢) (announcing express advocacy standard);
Clifton v. EC, 114 T.Ed 1309, 1312 (1st Cir. 1897
\‘nJaLLda*‘wq Commission regulation of iIssue advocacy voter
aquideg}, cort. denled, 118 S. Co. 1036 (1938} ; Maine Right to
Life Comm. v. FEC, 98 ¥F.34 i, 1 f{ist Cir. 1996} (rejecting
"electioneering message" standard), cert. denied, 118 S. Ct.
52 (1987); FEC w. Christian Action Network, Inc., 92 F.Zd 1178
i4th Cir. 15%98) (rejecting "electioneering message" standard);
Faucher v. FEC, 925 F.2d 468, 471 {lst Cir.) f{invalidating
Commission regulaticon of corporate voter guides), cert.
denied, 502 U.S. 820 (1991); FEC v. Furgatch, 8§07 F.2d 857,
(64 {(sth Cir.! (appiying "express advocacy" standard with
iittle, if any, wﬁ,ght accorded external contextual factor S,
cert. denied, 484 U.S. 850 (1%87); FEC v. Central Long Island
1 Immediately Comm., 516 F.2d 45, 53 (2d Cir. 1980}
o)} {rejecting Commissicn’s effort Lo restrict igsue
em@n*$); Right to Life of Dutchess County v. FEC, No.
3
i

to prohibl

{_i

479 U.s. 2

97 Civ. 2614 (8HS8), 1998 WL 6305, at *5 (8.D.N.Y. June 1,
18281 (rejecting "slectioneering message” standard); FEC v.
Survival Education Fund, Inc., No. 89 Civ. 0347 (TPG), 1294 WL
5258, at *3 (S.D.N.Y. Jan. 12, 1924} (FECA reaches "only
communications that in express terms advocate the el i
defeat of a clesarly identifisd candidate for federal
arffrd in pﬁr*, rev'd in part, 55 F.3d 285 (24 Cir. 19
Narional Ova. for Women, 713 F. Supp. 428, 435 (D.D.C.
1983 {granting summary Judgment Lo organizabion that used
exclusively corporate funds for issue advocacy): FEC v.
American Fed’ n aof State County and Mun. Emnplovees, 471 F.
Supp. 315, 316-17 (D.D.C. 1372} (holding that a poster
depicting thn President Ford, wearing a button reading
"Pardon Me" and embracing Prrvﬁa@nt Nixon, did not "expressly
advocate, " and was "the type of political speech which is
protected from regulation undey Z U.8.C. § 431, et ﬁeq.”).
Thus, such issue advertlsements can constitute neitche a
vegulable "expenditure" nor a regulable "contrib UCIJP

H }_J}-hbjw.

."<

’1 bos

Nothing in the cemplaint suggests that the
advertisenecnts allegedly contemplated by the tobacceo <
would contain express advocacy. Indeed, to the best ol
knowledge., information, and belief of Senator McConn
of the advcrtisements that the tobacco companies ha"
date expresgly advocate the election or defeat of a cleavly
identified candidate. McConnell Affidavit, ¥ 4. The Supreme

i7 (Q
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Court has expressly held that speech paid for by corporations
addressing important issues in tha political arena -- and no
igsue in the political aren appeaza more important Lo the
tobacco industyy than the one addressed in these
advertisements -- 1is completely nrobt écted from regulation by

the First Amendwmsnt. First Nat’l Bank of Boston v. Bellotti,
435 U.8. 765, 777 {(1978) {striking state law prohibiting

corporations from airing their views on ballot measures).
Indeed, the SBupreme Court has struck down even the most
rudimentayy restrictions on issue advocacy. MoIntyre v. Chio
Election Comm’n, 514 U.35. 334, 356 (1995} {(striking state
LequiremenL that issue oriented pamphlets identify the

uthor); CJitizens Against Rent Control v. Cicy of Berkeley,
454 0.8. 2%0, 2397 (1981) ({striking city cordinance limiting
contributions to committee formed to oppose a ballot meagure).

The Suprem: Court adcopted the express advocacy
standard precisaly to protect issue advocacy such as that
allegedly contaaplated by the tobacco companies. " ([Tjihe
distinction between discussion of issues and candidates and
advocacy of the election or defsat of candidates may often
dissclve in practical application." Buckley, 424 U.S. ab 42.

Accordingly, the Court held, only the bright-line express

advovacy srandard provides speakers with th constitutionally
required degres of security acﬂcc1n1n9 what speech will and

L1
will not be regulated. Anything lass WCd1d compel speakers to
nadoge and trim® their pjllt’Cal discourse. Id.

Nor would alleged coordination transtform otherwise
orovtected issue advocacy into gpsech that the Commission may
rejuquw. The United States Court of Appeals for the District
of Columbia Circult has recognized vthat coordinated pendlnq

coust; utes an in-kind contribution to a candidate only if the
spending expressly advocates the alection or defeat of a
cleariy ldentitied federal candicdate. Orloski v. FEC, 795
£.2d 15%6 (D.C. Cir. 1%$8s6}). In Orloski, a corporatlion
gponsored a pilcnic for 1,000 senior citizens in coordination
with a candidace shortly before an election. The cazdidate

who had been criticized for not supporting senicr citizens’
issues, addle sed issues of concern to geniors at the plenic,
but studicusly avoided appealing for votes. The Commission
dismisgsed a complaint alleging that the costs of the picnic
wera Jll@gal in-kind contributions Lo the candidate, and the
Court of Appeals agreed:

ig only

"“Under the Act this cype of
o= ifies as an

a ‘voatribution’ if it fix
‘expenditure’ and, under
interpretation, such a donation is not an
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expenditure unless EOW;OU@ at the funded event
QXpIEbbly advocates the reelection of the
incumpent or the defeat of an opponent or
solicits or accepts money tc support the
incumbent’s reelection." Id, at 153.

Similarly, the Attorney General of the United States
_ has rejected the argument that coordination transforms issue
. advocacy inte unprotected speech. Notwithstanding credible
e evidence that President Clinton drafted the text of numerous
issue advertisements that the Democratic Wational Commictes
funded entirely with so-called "soft money, " Attorney General
T Janet Reno declined to appoint an independent counsel to
' investigate. She explained:

“With respect tG coordinaced meadia
o advertisements by political parties (an area
. that has received much attention as of late),
- the proper characterizabion of a parriculax
expenditure depends not on the degree of
coordination, but rathexy con the content of the
meszage. " Letter of Attorney General Reno to
Chalrman Orrin Hatch, April 14, 19%7, at 7
{Exhibit B) (emphasis added).

mission simply has no jurisdiction over the

potential future advertisements alleged in the complaint. As
the United States Cc:rt of Appeals for the Fourth Circuit
recently explained: "[{Ilt is indisputable that the Supreme
Court limited the FEC’s regulatory authority to expenditures

\ which, through explicit words, advocate the election or defeat
of a specifically identified federal candidate."” FEC v.
Christian Action Network, In<., 110 F.3d 1049, 1064 {4th Cir.
1997y . Pursuling an investigation against Senator McConnell in
the instant MUR would be withouc substantial basis under the
Egual Access to Justice Act.

3. Senator McConnell Did Not Coordinate the
Tobacco Companies’ Igsue Advertisements with
any Campaign,

Senator McConnell has uneguivocally denied in hisg
affidavit attached to this lstter that he "arranged,
3 coordinated, or dirvscted any aspect of the tnbacra industry’'s
[ gublication or broadc-st of their lsgus advertisements.®
| MoConnell Affidavie, § 7
|
| Even if the Commission were rfo use its independeant
expenditure regulations tc define coordination, the complaint
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does not allege any conduct by Senator McClonnell that could
conceivably satisfy such a hlgh aldqrd The Commisgion’

i
independent expenditure Iﬁgu1ut¢0u5 define "coordination' to
raquire some action "by the candidate” with respect to the
ontent, form, or timing of the advrrtiq&menf i1 TLF.R.
§ 109.1(b){4) {i) {("any arrangement, coordination, or direction
by the candidate or his or hesr aqent p ior to the publication,
distribucion, display, or brozdcast of the communication); 11
C.F.R. § 109.1(b} (4) (1) (A} (coordination presumed if "[blased
on information about the candidate’s plang, projects, or needs
provided e the expending perscn by the candidate®) (emphasis
added) . Senator McConnell alsc denies that he has provided
any informahlon to any tobacco industry representatives about
any Senatcrial candidate’s campaign plans. McConnsll ALFf. ar
€ 7. 1t is now clear that evidence, rather than Commission
presunptions, 1s necessary to support any finding of
coordinated activity -- even assuming {(contrary to the law
cited in Part IT abeover that coordination is relevant.
Colcrado Republican Fed. Cc mpa1qn Conm. v. FEC, 116 S. Ct.
2309, 2319 (1995} ("An agency’'s simply cal llng ari indepeandent
expenditure a ‘coordinated ewpenthhre annot (for
constitutional purposes) make 1t one.’

Nor would the allegations in the complaint -- even
if true -- warrant a different conclusion. Were the Senator
to have expresged an expectation In June that the tobacco
industry would continue to run issue advertigements in the
summer and fall to counter continuing legiglative propomals
expected to be debated in the House and Senate, he would have
been doing nothing more than rspeating the widely reported
statements of numerous tobacce company officials. Zee, &.g.,
William Schneider, "Another Over-Resach, Maybe a New Ending,"
The Nationad Journal, {June 27, 1%98) (“‘over the next several
months leading to the election in Novewmber, we ars going to
have sericus discussions with pecple in this countyy about the
quality of debate in this town and the lack of leadership,

RIR Nabisco Inc. Chalrman Steven Goldstone warned on

April &."). Indeed, in light of the uﬂprecedenrad va97 of
potential government regulation and taxation -- reguil
industry payments would have exceeded 8500 billion ovar 25

years -- it woiald be surprising if the tobacco companies did
not launch suscained public discussion on the ilssues.

Thage statements are, of ¢ourss, no more an
indication of an FECA violation than startements by anti-
tobacco advocates expressing an intention to run issus
advertisements attacking, by name, Senators who voted to
defeat the tokacco legislation. Bill Novelli, a sianatory to
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the complaint by Campaign for Tobacco Free Kids, has vowed
attack by name Senators who voted against the legislation:

"Public health advocates . . . added that
they plan to make the public aware of the
42 senators who helped bury the tobacco
bill., ‘We are geoling to go out there and
name names,’ said Bill Novelli, presziden
of the Campaign for Tobacco Free Kids.®
Sse Bennett Roth, "Tobacco Defeat Has
Democrats in Attack Mode." The Houston
Chronicle (June 1%, 19%8).

3}

Of course Mr. Novelli wculd like to attack

who opposed the legislation, while silencing all volces who
might respond to his attacks. Neilther fairness nor the First

Amendment supports such tactics.

4. The Complaint Alleges No Violation by Senator

McConnell.,

[

™h 1 ECA restricts only contributions and
expenditures as those terms are defined in the statute.

2 U.8.C. §§ 471{8) avd {9} . The complaint offers no basis,
however, for inferring that Senator McConnell gave or accepted
any contribution or made any axpenditure. On the contrary,

the complaint twlce expressly limits the respondents to
tobacco companies. Complaint ab 1 and 3. Even undery th.
S

erroneous assunption that the FECA covers the non-express-

advocacy issus advertisements allegedly contemplated by
tobacoo industry, there is no basis for inferrving that

> {n

Fe
0w b

—
i,

McConnell, whose term will not expire until the ysar 20
would receive a benefit to his non-existent campalgn.
there any way in which the compla 1nt cowld be construed

alleging that Senatoy McConnell will "make® the hypothe

future communications by the rob~C(o companles. For thia

-
i

reason alone, he should be promptly digmissed from this

matter.

5. The Notice to Sanator MeConnell Is Improp
Gther Reasons.

et by

P
vb... .

-
T

The Tommission should never have sent no
Senator McConnzll as a regpondent in the MUR for s
additional reasons.

1
o

(‘}
i <D

[

r
e

(L

ra

First, the complaint alleges, at most, a potential

future vicolation. Congresgss authorized citizens to fils

complaints only where a potential violation "has cccurred.

O
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2 U.8.C. § 437g(a) (1) Any Commission action on the hkasis of
an individual ¢ mpia\ﬁt alleging Ulng ctive violations of the
FECA is without a statutory basis

Second, the Commission's regulations reguire

cot blaint to "clearly identify as a respondent each pesrson oy
- entity who is 3l¢v3ea to have committed a viclation.” 11
= C F.R. § 111.4{(d). The Commission is authorized by the
- ~egulations rto notify and seek a response fyrom "each
= qupondEQ“” identified in the complaint. 11 C.F.R.

§ 111.5{aj. The complaint attached to the Commission’s
letter, however, identifies as respondents only five tobacco
companies. It does not allege that Senator McConnell
committed any viclation.

Third. consistent with iis omission of Senator
| MoConnell as a regpondent, the complaint intimates that the
o stacutory violation zt issue 1g the prohibition on corpcorate
- contriputions in 2 U.8.C. § 441b. Senator McConnell, of
course, is not a corporation and could not have violared 2
U.5.C. § 441b.

5 The complalnt is nothing more than an attempt by an

} interest group to circumvent the legislative process. Neither

| the FECA nor the Commission’s regulations were degigned Lo

permit interest groups that lose legislative battles to

‘ continue their fight before the Commission or in the courts.

‘ S$till less are FECA and the Commigsion’s regulations designed

‘ Lo permit a disgruntled interest group to enlLst the aid of a

federal buresaucracy to institute a punitive investigation

agalnst those who win legisle-ive battles. The Coumission

| should dismiss the complaint in its entivety, or, at the very

1 least, cease the threatened Speech or Debate clause viclation
by promptly dismlissing Senatoyr McConnell as a respondent.

Sincerely,

[ ﬁ
?\*w&ﬁu .§<- . {};)mwuvs{w\ﬁ

;
ocbby R Burchfield

Attachment
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AFFIDAVIT OF SENATOR MITCH McCONNELL

SENATOR MITCH McCONNELL, after being duly sworn,
deposes and says as follows:

1. My rname is Addison Mitchell McConnell Jr. I am
one of the two United States Senators from the Commonwealth of
Kentucky. My office address is 361A Russell Senate Office
Building, Washington, DC 20510-1702. I was re-elected in
November 1796, and my current term explires in January 2003. T am
not up for re-election this year.

2. I have reviewed the complaint filed with the
Federal Election Commission by the Campaign for Tobacco-Free
Kids. Although that complaint names five tobacco companies [(but
not me} as respondents, I understand that the Commission’s staff
hag added me as a respondent.

3. Beginning last vyear, the United States Senate
began to consider major legislation affecting the tobacco
industry. There arce approximately 60,000 tobacco growers in
Kentucky, and tobacco is the largest cash crop in the state.
Since the tobacco industry is important to the econcmy of
Kentucky, and to many of my constituents, I have always paid

close mttention to any legislative matters that could have a

significant effect on that industry. For that reason, I followed
the tobacco legislation closely. As Che proposed legislation

proceeded through the legislative process and was reported out of

the Commerce Committee, the bill became a major focus not only of
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+

-he Senate hut of the news media as well. From approximately

p

April 19%8 through June 1998, hardly a day went by during which I
was not involved in discussions or mestings concerning the
legislation. I made no secret of my view that the legislation
wags bad public policy and would be sericusly detrimental to the
interests of my constituents and the public at large.

j; 4. While the tobacco legislation was under

e consideration by the Senate, the five tobacco companies

originally named as respondents in this matter began airing a

series of non-candidate-specific, pure issue advertisements

i~

el opposing the legislaticn. These advertisements advocated the

rejection of the tobacco legislation, but to the best of my

knowledge, informatcion, and belief did pnot advocate the election

i or defeat of any named candidate. I had absclutely no role in

-

the decision to air those advertisements, the content of those
agvertisements, or decisions on where to place those
advertisements.

5. The industry’s advertising campaign appeared to me

te he sguccessful in several respects. First, the advertising

campaign revealed serious flaws in the legislation that had not
been reported by the mainstream media. Second, it generated an
enormeus volume of mail and telephone calls opposing the
legislation to my colleagues in the Senate. And finally, public
opinion polls began to show a lack of public support for the

extensive federal regulation of the tcbhacco industry proposed by
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the bill. In part due to the industry advertising campaign, as
well as closer scrutiny of the bill by the public and the Senate,
many of my Senate colleagues began to have serious reservations
apout the bill.

6. Article 1, Section 6 of the Constitution of the
United States contains the Speech or Debate Clause, which
provides: 'Por any Speech or Debate in either House, [Senators
and Representatives] shall not be questioned in any other Place.®
This provision and the Supreme Court decisions applying it
reflect a clear policy that Senators and Representatives cannot
and should not comment on their legislative activities in
judicial, executive, or administrative investigations. For this
reascn, I decline Lo comment on the many inaccurate accounts in
the media concerning discussions I allegedly had with my Senate
colleagues, and the events at the Senate Republican Caucus on
June 17, 13888.

7. At no time have I arvanged, coordinated, ox
directed any aspect of the tobacce industry’s publication or
broadcast of their issue advertisements. Further, I have not
provided any tobacco industry representative with any informatcion
about any Senatorial candidate’s campaign plans. Nor has any
industry representative provided to me any information about the
specific locations where such advertisements were or are planned,
or the specific content of those advertisements. To put it

plainly, I have had absclutely no direct or indirect input into



..4_
the content, style, wmedium, publication, ox targeting of the
industry’'s advertisements, nor do I intend to have any such
direct or indirect input.

Further affiant sayeth not.

/

. ""w_,-ﬂ""”fp /y // / d
= f’ 4 A"I’ fre T xi .
- Addxb 4 Mi 71 McConnmll/Jr

J;g qubSCVléﬁd and sworn to before me
(- ths.fA day of August, 1998.

e

[ . //k Aot ~\\; . /,5‘1', ﬁ.—vkw/i/"*‘;""},—jm»/
g Notagy Public ' J

LINDA L. JENNINGS
STATE OF WASHINGTON

NOTARY ~=-- PLBLIC
MY COMMISSION EXPIRES 8-03-00




